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In the Court of Appeals of the District of Columbia. 


No. 2409. 

James E. Wade et al., Appellants, 

vs. 

Walter L. Fisher, Secretary of the Interior. 


a Supreme Court of the District of Columbia. 

No. 30475. In Equity. 

James E. Wade, Michael Moore, and James Rourke, Plaintiffs, 

vs. 

Walter E. Fisher, Secretary of the Interior, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1 Bill. 

Filed September 21, 1911. 

In the Supreme Court of the District of Columbia. 

No. 30475. In Equity. 

James E. Wade, Michael Moore, and .James Rourke, Plaintiffs, 

vs. 

Walter L. Fisher, Secretary of the Interior, Defendant. 

To the Supreme Court of the District of Columbia, Holding an 
equity court: 

The plaintiffs above named, respectfully show: 

1. That the plaintiffs are one and all of lawful age, citizens of 
the United States and residents of the State of Oklahoma, and bring 
this suit in their own behalf. 

1—2409a # 
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2. The defendant, Walter L. Fisher, is the Secretary of the In¬ 
terior of the United States, a resident of the District of Columbia, 
and is sued herein as such Secretary of the Interior. 

3. That under and by virtue of an Act of Congress entitled, “An 
Act to ratify and confirm an agreement with the Muskogee or Creek 
Tribe of Indians and for other purposes/’ approved March 1, 1901, 
(31 Stat. 861), there was allotted to Annie King, a full blood Creek 
Indian and a citizen of the United States, a tract of 160 acres of land 

in the Mu.-kogee or Creek Nation, described as follows, to-wit: 
2 the W/2 of the NW/4 and NTU4 of NW/4 of Section 24, 


Township 13 North, Range 11 East of the Indian Base and 
Meridian in Okmulgee County, State of Oklahoma, and on Sept. 25, 
1903, an allotment deed was executed by P. Porter, Principal Chief 
of the Muskogee or Creek Nation, in accordance with the provisions 
of the above cited Act of Congress, which allotment deed was ap¬ 
proved by the Secretary of the Interior on Oct. 22. 1903, in accord¬ 
ance with said Act, by which deed so approved, a fee simple title in 
the said 160 acres of land was conveyed to the said Annie King. 

4. That by Section 37 of the Act of Congress approved March 1, 
1901, (31 Stat. SOI) above cited. Creek citizens were authorized and 
empowered to rent their allotments, when selected, for a term not 
exceeding one vear, and after receiving title thereto without restric- 
tion, if adjoining allottees were not injured thereby. By Section 20 
of the Act of Congress* entitled “An Act to provide for the final dis¬ 
position of the a hairs of the Five Civilized Tribes and for other pur¬ 
poses’* approved April 26, 1906, (34 Stat. 137-145) it was enacted 
that after the approval of said Act, all leases and rental contracts, 
except those not exceeding one year for agricultural purposes, for 
lands other than homesteads, of full blood allottees of the Creek 


Tribe of Indians, must be in writing and subject to approval by the 
Secretarv of the Interior and will be absolutelv void and of no effect 

t. «. 

without *uch approval. That the said Annie King in accordance 
with the terms of said Acts, for valuable consideration, on the 
3 18th day of May, 1908, by lease numbered 17,618 demised, 
granted, leased and let unto the said Janies E. Wade, Michael 
Moore and Janies Rourke, plaintiffs herein, for tlie term of five years 
from the date of the approval of her said lease by the Secretary of 
the Interior, and as much longer thereafter as oil or gas is found 
in paying quantities, all the oil deposits and natural gas in and 
under the following described tract of land lying and being within 
the County of Okmulgee, in the State of Oklahoma, to-wit: the N/2 
of NW/4 and SW/4 of NW/4 of Section 24. Township 13 North, 
Range 11 East of the Indian Meridian, containing 120 acres, more 
or less, and being part of said Annie King’s allotment above de- 
scribed, with the exclusive right to prospect for, extract, pipe, store 
and remove oil and natural gas, and to occupy and use so much of 
the said land as might be reasonably necessary to carry on the work 
in said lease contemplated. 

5. That in and by said lease the said James E. Wade and his as¬ 
sociates, as lessees, promised to pay or cause to be paid to the United 
States Indian Agent, Union Agency, Muskogee, Oklahoma, for the 
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lessor as royalty, the sum of 12 l-j'/c of the gross proceeds of all crude 
oil extracted from the said land, such payment to be made at the 
time of sale or removal of the oil, and further promised to pay as 
royalty in advance, on each gas producing well utilized otherwise 
than as provided in said lease, where the capacity is tested at 3,000,- 
000 cubic feet or less per day of 24 hours, $150 per annum, and 
where the capacity is more than 3,000,000 cubic feet per day, 

4 $50 for ench additional million cubic feet or major fraction 
thereof. 

6. By the said lease it was further provided: 

Para. (3) Until a producing well is completed on said premises 
the lessee shall pay or cause to be paid to the said agent for lessor, 
as advance annual royalty on this lease, fifteen cents per acre per 
annum, annually, in advance, for the first and second years; thirty 
cents per acre per annum, annually, in advance, for the third and 
fourth years; and seventy-five cents per acre per annum, annually, 
in advance, for -lie fifth year; it l>eing understood and agreed that 
said sums of money so paid shall be a credit on the stipulated 
royalties. 

Para. (4) The lessee shall exercise diligence in sinking wells for 
oil and natural gas on land covered bv this lease, and drill at least 
one well thereon within twelve months from the date of the approval 
of this lease by the Secretary of the Interior, and on failure so to do 
this lease becomes null and void: Provided, however, there is re¬ 
served and granted to the lessee the right and privilege of delaying 
the drilling of said well for not exceeding five years from the date 
of the approval of the lease by the Secretary of the Interior by pay¬ 
ing to the United States Indian Agent. Union Agency, Muskogee, 
Okla., for the use and benefit of the lessor (subject to the limitations 
and conditions hereinafter contained), in addition to said advance 
royalty, the sum of oe dollar per acre per annum for each year the 
completion of such well is delayed, payable on or before the end of 
each year; but lessee may be required to drill and operate 

5 wells to offset paying wells on adjoining tracts and within 
three hundred feet of the dividing line. 

Para. f9) Upon the violation of any of the substantial terms and 
conditions of this lease, the Secretary of the Interior (or lessor, in 
event restrictions are removed as provided in paragraph 12 hereof) 
shall have the right, at any time after thirty days’ notice to the lessee 
specifying the terms or conditions violated, to declare this lease null 
and void, and the lessor shall then be entitled and authorized to take 
immediate possession of the land. 

Para. (12) In event restrictions on alienation shall be removed 
from all the leasehold premises described above, this lease shall be 
released from the supervision of the Secretary of the Tnetrior, such 
release to take effect without further agreement from the date such 
restrictions are removed, and thereupon the authority and power 
delegated to the Secretary of the Interior as herein provided shall 
cease, and all payments required to be made to the United States 
Indian Agent shall thereafter be made to lessor or the then owner 
of said land; and changes in regulations thereafter made by the Sec- 
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retary of the Interior applicable to oil and gas leases shall not apply 
to this lease. 

The official title of the officer designated in said lease as the 
United States Indian Agent, has been changed and he is now prop¬ 
erly and legally known and designated as the United States Indian 
Superintendent, and has his offices at Muskogee, Oklahoma, 

7. That, said lease was duly and legally approved bv the 

6 Secretary of the Interior of the United States on Aug. 11, 

1908, as provided bv law, and the annual royalty for the 

first year, of 15^ per acre, was paid in advance, as required by said 
lease. 

8. That the advance royalty of 15(f per acre for the second year 
and the rental of $1.00 per acre for the first year became due Aug. 
11, 1909. but the same were not then paid and no notice was given 
to, or served upon the lessees, or either of them, on the day the 
same fell due. as required by law. or on any other day; nor was any 
demand at that time made for the payment of said royalty or rent 
and no proceedings of any sort were taken by the lessor, the U. S. 
Indian Agent at Union Agency Muskogee. Oklahoma, by the U. S. 
Indian Superintendent holding the same office or by the Secretary 
of the Interior, or by any other officer of the Government, by way 
of demanding said royalty or rent, or giving notice that the same 
was due. until Xov. 19. 1909. on which day the U. S. Indian Super¬ 
intendent at the Union Agency, Muskogee, forwarded a letter by 
registered mail, directed to Michael Moore, one of the lessees herein, 
at Bartlesville. Oklahoma, who receipted for the same Nov. 22, 1909, 
by which said letter the said Superintendent gave notice that the 
advance annual royalty of 15<* per acre, amounting to $18.00 on 
said lands, was due on May 18. 1909, instead of Aug. 11. 1909. and 
the first year’s rent for said premises at the rate of $1.00 per acre, 
amounting to 8120.00 was due on Aug. 11. 1909, but the contents 
of said letter were not communicated to the other plaintiffs and no 

notice was sent to them or either of them. 

7 That for several years prior to said notice to the plaintiff 

Moore, the price of oil had been extremely low and constantly 

declining, and the Secretary of the Interior because of the depressed 
and unsatisfactory condition of the oil business, and evidently be¬ 
cause it was to the best interest of the Indian lessors, had in numer¬ 
ous instances omitted to enforce payments of rent* and royalties on 
the dates named in the leases of their lands by the members of the 
Creek and other Five Civilized Tribes of Indians; and by reason of 
such policy so generally adopted by the Secretary of the Interior 
and in operation throughout the Creek and other Tribes of Indians, 
the plaintiff* were induced to believe that they would receive the 
same treatment accorded to so many other lessees of Indian lands 
and that consequently no penalty would be enforced against them 
for the non-payment of rent and royalty on the exact date on which 
the same fell due. 

9. That on March 21. 1910. the said James E. Wade, lessee, wrote 
to the Indian Superintendent at Muskogee, for a statement of the 
amount of advance royalty and annual rental due on said lands, and 
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March 28, 1910, said Superintendent acknowledged receipt of said 
letter and replied by letter that the royalty for the second year, 
amounting to $18.00 was due May 18, 1909, and the annual rental 
amounting to $120.00 was due Aug. 11, 1909. and that said sums 
remained unpaid, and concluded his letter as follows: “Kindly make 
remittance to cover these amounts at your earliest eonven- 

• J J 

ience. 

8 10. On June 17, 1910, said James E. Wade paid to the 
said Indian Superintendent at Muskogee, Oklahoma, the 

two sums of money above specified, to-wit: $18.00 in full of the 
second year’s advance royalty and $120.00 in full of the first year’s 
rental on the lands covered bv said lease and the two amounts were 
credited on the hooks of the Royalty Division of said Superintendent 
on July 15. 1910, and the receipt thereof formally acknowledged to 
said James E. Wade bv said Superintendent bv letter dated July 20, 
1910. 

That prior to July 20, 1910, said Wade and his associates for¬ 
warded to the Indian Superintendent at Muskogee, Oklahoma, the 

amount due under their lease for the first year’s rent and the amount 
for the second year’s royalty and $18.00 in part of the royalty due 
for the third year under said lease, said last sum being paid under 

the belief that it covered the full amount due for royalty for said 

* « 

year. That on July 20, 1910. the receipt of these several sums was 
acknowledged by the said Indian Superintendent by letter addressed 
to the said J. E. Wade and he was therein notified that under the 
terms of the lease the sum of $30.00 and not $18.00 was due and 
payable for the third year’s royalty, which said additional sum of 

$18.00, making a total of $36.00, was also paid by the said Wade 

and his associates, to said Superintendent. That said notice was 
erroneous in the fact that it stated that the said royalty was due for 
the third year on May 18. 1910, whereas, in fact, the same was not 
due until Aug. 11, 1910. said date being two years from the 

9 date of the approval of said lease by the Secretary of the In¬ 
terior. That thereafter, to-wit: on Aug. 11, 1910, the second 

year’s rent, amounting to $120.00. for the lands embraced in the 
Wade lea>e fell due and the same was that day paid to the said Super-, 
intendem by said Wade and his associates. That said several sums 
so paid by the said J. E. Wade and his associates are all that have 
accrued to date under the terms of their said lease and said sums 
are all still retained by and are in the possession of the said Super¬ 
intendent. representing the Secretary of the Interior. 

11. That on or about Nov. 10, 1910, and after the aforesaid sums 
had been paid by said Wade and associates to said Indian Superin¬ 
tendent, the said Annie King wrote to said Superintendent and re¬ 
quested him to transmit to her the said sums received by him in 
payment of the rent and royalty due under her lease to the said 
Wade and others, and said Superintendent failed to comply with 
her request or to make such payments to her. 

12. That after the payment of said sums to the said Superin¬ 
tendent by the said James E. Wade, the said Annie King on June 
23, 1910, undertook to execute a lease numbered 20,682, on 80 
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acres of her lands embracing a portion of that covered by her lease 
in favor of said Janies E. Wade and his associates, to Charles E. 
Douglas and Frederick E. Storm, said lease covering the E/*2 of 
NW/4 of Section 24. Township 13 North, Range 11 East and con¬ 
taining SO acres, and on July 6, 1010, said Annie King by letter 
requested said Superintendent to cancel the lease executed by her to 
the said James E. Wade and his associates, the plaintiffs, and 

10 for alleged reasons therefor stated that the lessees had failed 
to pay the advance royalty and annual rental, and because 

she had opportunity to lease a portion of the land for a bonus con¬ 
sideration in excess of the amount due as rent and royalty. 

13. On Nov. 4, 1910, Annie King undertook to execute a lease 
numbered 31.044 to Eugene W. dill, covering other portions of her 
land, being the W/2 of NW/4 of Section 24. Township 13 North, 
Range 11 East, embracing 80 acres, the same being a portion of 
the land covered by the lease to James E. Wade and his associates. 
That Douglas & Storm and E. W. dill each well knew prior to their 
attempts to enter into said lease agreements with Annie King that 
120 acres of her allotment was covered by an existing lease to the 
plaintiffs 

14. By various letters written by the Superintendent of Indian 
Affairs at Muskogee, and directed to the said James E. Wade, it was 
suggested that the said Wade would confer with said Annie King 
and effect an agreement whereby she would accept the amount of 
the royalty and rent paid to said Superintendent by said James E. 
Wade as .above set out and withdraw her request for the cancellation 
or forfeiture of her said lease to said Wade and his associates, and 
by reason of the absence of said Annie King from her home the 
said Wade made application to said Superintendent and was more 
than once granted additional time within which to confer with said 
Annie King and secure her withdrawal of said lease and her agree¬ 
ment to continue the lease executed bv her to said Wade and 

11 his associates. 

In conformity with the said suggestion upon the part of 
said Superintendent and upon the payment to Annie King 
of the sum of one thousand dollars bv said Wade, the said Annie 
King on Nov. 10. 1910, wrote and forwarded to said Superintendent, 
a letter in which she withdrew her previous request for the cancelling 
of her lease to said Wade and his associates and requested that the 
same remain in full force and effect. Said letter is as follows: 

“Request. 

Okmulgee. Oklahoma, Nov. 10 th, 1910. 
Hon. Dana IT. Kelsey, V. S. Indian Agent. Muskogee. Oklahoma. 

Dear Str: 1 hereby cancel my request made to your Department 
by me on July 8, 1910, to have an oil and gas mining lease can¬ 
celled, executed by me on the 18th day of May, 1908, to Michael 
Moore, James Rourke and James E. Wade, which lease was ap¬ 
proved by the Secretary of the Interior on August 11th, 1908. on 
the following described land, to-wit: 
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The North Half of the Northwest Quarter, and the Southwest 
Quarter of the Northwest Quarter, of Section Twenty-four, Town¬ 
ship Thirteen North, Range Eleven East, in Okmulgee County, 
Oklahoma, containing One Hundred and Twenty acres; 

I want the above described lease to remain in full force and 
effect 

Yours respectfully, ANNIE KING.” 

Lease No. 17,618. 

M. A. HOLCOMB. 

H. M. HARJO. 


12 15. Notwithstanding the frequent suggestions made by the 

said Superintendent to (he said Wade to enter into an agree¬ 
ment with said Annie King for the continued existence of her lease 


given to him and his associates, and notwithstanding the agreement 
made by said Annie King as shown by her letter above quoted, and 
her written request that the Wade lease be continued in force, the 
said Superintendent declined to give his assent to the continuance 
of said lease, and on Nov. 28, 1910, eontrarv to the wishes of the 
said Annie King but at the instance of the said Douglas & Stonn 
and Eugene W. Gill, undertook to pass judgment on the legal 
rights of the said James E. Wade and his associates, under their 
said contract of lease, and took testimony and undertook to pass 
upon the claims of the said Douglas A Storm and Eugene W. Gill 
under their said alleged leases and without said Annie King being 
made a party to said proceedings, or being represented therein, un¬ 
dertook to decide and did decide and report to the Secretary of the 
Interior that the lease of the said Annie King to Wade and his asso¬ 
ciates should he cancelled by said Secretary and that the leases by 
said Annie King to Douglas A Storm and Eugene W. Gill should 
be approved by said Secretary. 

That said Superintendent has recommended to the Secretary of 
the Interior the cancellation of the lease of the said Wade and his 


associates, and the Secretary is about to cancel the same because of 
the non-payment of the above described rent and royalty on the day 
the same fell due, although, in fact, said rent and royalty 
13 have since been paid in full by the said Wade and his asso¬ 
ciates to the Indian Superintendent named in the lease as 
the person authorized to receive the same; and the sums paid in 
satisfaction of said rent and royalty are now retained by said Super¬ 
intendent and have not been returned, nor has he offered to return 
the same to the said Wade or his associates. 


The restrictions on alienation referred to in paragraph 12 of said 
lease to Wade and his associates, above quoted, have not been re¬ 
moved from any portion of the land described in said lease and no 
notice of the violation of any of the substantial terms or conditions 
of said lease by or from the Secretary ot the Interior, specifying the 
terms or conditions violated has been given to or served upon the 
lessees, the said James E. Wade, Michael Moore and James Rourke, 
or either of them, as specified in paragraph 9 of said contract of 
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lease, and said Secretary of the Interior is wholly without any right 
or power whatever to cancel or forfeit said lease or to declare the 
same null and void until after he has given said notice to and 
served the same < n said lessees, and until the expiration ol 30 days 
from and after the giving and service of such notice. 

10. That from such recommendation and leport by said Indian 
buperintendent, an appeal was taken through the regular channels 
to the Secretary of the Interior, where the case is now pending and 
he is preparing to, and will, unless enjoined and restrained by this 
Honorable Court, order and direct the forfeiture and cancellation 
of the lease given by said Annie King to Wade and others 
14 on May 18, 1008, and the approval of the leases given by 
Annie King to Douglas A Storm and Eugene W. Gill on 
June 33, 1010, and Nov. 10, 1010, respectively, in violation of the 
indefeasible property rights of the said Wade and his associates, 
against the wishes and interests of the said Annie King, all at the 
instance and request of third parties, to-wit: <aid Douglas A btorm 
and E. \\ . Gill. 


The premises considered, the plaintiffs pray: 

1st. That a writ of subpoena may issue out of this Honorable Court, 
directed against the defendant, Walter L. Fisher, Secretary of the 
Interior, as aforesaid, commanding and requiring him to be and 
appear in this Honorable Court, on some day certain to be named 
therein, to answer fully the exigencies of this bill (though not 
under oath, answer under oath being hereby expressly waived) and 
to abide by and perform such orders or decrees as may be herein 
passed. 

2nd. That a preliminary writ of injunction be issued to the de¬ 
fendant, Walter L. Fisher, Secretary of the Interior, enjoining and 
restraining him, his servants, agents, employees and assistants, or 
any of them, from cancelling said lease No. 17,618 executed by 
Annie King to the said James E. W ade, Michael Moore and James 


Kourke, plaintiffs herein, on May 18, 1908, which was approved by 
the Secretary of the Interior, Aug. 11, 1908, and from approving 
said lease No. 20,682 given by said Annie King to Charles E. 
Douglas and Frederick E. Storm on June 23, 1910, and from ap¬ 
proving said lease No. 31,044 given by said Annie King to E. W. 

Gill on Nov. 4, 1910, and from delivering, causing or per- 
15 milting to he delivered to the said Douglas & Storm, or either 
of them, said lease No. 20,682. or any duplicate or copy 
thereof, and from delivering, causing or permitting to be delivered 
to said E. W . Gill said lease No. 31,044, or any duplicate or copy 
thereof. 


3rd. That upon final hearing such writs of injunction or tem¬ 
porary injunction as shall issue from this Court herein against said 
defendant be made perpetual and the plaintiffs be adjudged and be 
decreed to have the sole and exclusive light to prospect for, extract, 
pipe, store and remove oil and natural gas from said 120 acres em¬ 
braced in their said lease No. 17,618 as in and by said lease is pro¬ 
vided. ‘ 


4th. That a mandatory injunction issue to the defendant Walter 
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L. Fisher, Secretary of the Interior, commanding and directing him 
to disapprove, cancel and annul said lease No. 20,682 executed by 
the said Annie King to said Douglas & Storm and said lease No. 
31,044 given by said Annie King to said E. W. Gill. 

5th. And the plaintiffs further pray for such other and further 
relief as to this Honorable Court may seem just and agreeable to 
equitv and good conscience. 

JNO. J. HEMPHILL, 
Attorney for James E. 1 Yade and Others. 

16 State of Oklahoma, 

County of Tulsa: 

I, James E. Wade, one of the plaintiffs herein, do solemnly swear 
that I have read the aforegoing and annexed bill and know the con¬ 
tents thereof; that the statements of fact therein made as upon per¬ 
sonal knowledge are true, and those made a< upon information and 
belief, I believe to be true. 

JAMES E. WADE. 

Subscribed and sworn to before me this 1st day of July, 1911. 

[seal.] GLADYS A. KING, 

• Notary Public. 

My Commission Expires January 24, 1915. 


Order Allowing Amendment. 

Filed October 30, 1911. 

******* 

On motion of John J. Hemphill, Attorney for plaintiffs, it is this 
30th day of October, 1911, ordered thai the plaintiffs have leave to 
amend their bill of complaint in manner and form as hereto annexed, 
and that the defendant have leave to demur or plead thereto 
17 within 20 days from this date. 

HARRY M. CLABAUGII, 

Chief Justice. 

We consent. 

CHARLES W. COBB, 

Asst Att’y Gen’l for Deft. 


Oct. 28, ’ll. 

Copy of above order & amended complaint acknowledged. 


CH4RLES W. COBB. 

A. A. G. 


2—2409a 
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Motion and Amendments to Bill of Complaint. 

Filed October 30, 1911. 

******* 

Come now the plaintiffs by their attorney John J. Hemphill, and 
move the court to amend the bill of complaint filed herein, as fol¬ 
lows : 

1. On page 6, on line 4, add to the end of the paragraph the fol¬ 
lowing: 

The contract of lease provided that the books and accounts of the 
plaintiffs, covering the business to he carried on under the lease, will 
be kept at Tulsa, Oklahoma, in the custody of James E. Wade, one 
of the plaintiffs. 

2. On page 9, line 2, strike out 31,044 and wherever the said fig¬ 

ures appear in the bill, and insert in lieu thereof 21,044. 

18 3. On page 11, beginning with the second paragraph at 
line 15 from the top, strike out the remainder of said bill 

to the end, except the first prayer on page 12, and insert in lieu 
thereof the following- 

Because the plaintiffs failed to pay the first year’s royalty and the 
second year's rent on the dates they were due respectively and because 
he conceived it to be to the financial advantage of the lessor, who was 
of lawful age when she signed the lease with the plaintiffs, said 
Superintendent recommended to the Secretary of the Interior the 
cancellation of the lease to the said Wade and his associates, al¬ 
though, in fact, said rent and royalty had been paid in full by the 
said Wade and his associates to the Indian Superintendent named 
in the lease as the person authorized to receive the same; and the 
sums paid in satisfaction of said rent and royalty, being all that are 
due under the terms of the lease, are now retained by said Secretary 
or his agents, and have not been returned, nor has he offered to 
return the same to the said Wade, or his associates, or either of them. 

The restrictions on alienation referred to in paragraph 12 of said 
lease to Wade and his associates, above quoted, have not been re¬ 
moved from any portion of the land described in said lease No. 
17,618 and no notice of the violation of any of the substantial terms 
or conditions of said lease by or from the Secretary of the Interior, 
specifying the terms or conditions violated, has been given to or 
served upon the lessees, the said Janies E. Wade, Michael Moore and 
James Kourke, or either of them, as specified in paragraph 

19 9 of said contract of lease. 

That said lease No. 17,618 was approved Aug. 11, 1908, 
during the incumbency of the Hon. James R. Garfield, as Secretary 
of the Interior, who was succeeded in said office on March 5, 1909, 
by Hon. R. A. Ballenger, who was succeeded in the same office by 
the incumbent, the defendant herein, who entered on the duties of 
said office on March 13, 1911. 

That said Secretary, the defendant, has and had no lawful right 
or power to cancel or forfeit said lease No. 17,618; nor to revoke 
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the act of his predecessor in office approving the same, and especially 
was the said Secretary without lawful right or power to cancel or 
forfeit said lease until after he had given notice as therein prescribed 
and served the same on said lessees and until the expiration of thirty 
days from and after the giving and sendee of such notice. 

16. That from such recommendation and report by said Super¬ 
intendent an appeal was taken to the Secretary of the Interior, and 
on May 26, 1911, the said Secretary, for the reasons stated by the 
Superintendent, as above set out. cancelled or ordered to be cancelled 
and annulled said lease No. 17,618 executed by Annie King in favor 
of the plaintiffs, and on the same day said Secretary approved or 
ordered to be approved said lease No. *21,041 executed by Annie 
King to Eugene W. Gill, and on June 3, 1911, he approved or 
ordered to be approved lease No. 20,682 executed by Annie King to 

Douglas & Storm, and, is prepared to, and. unless enjoined 

20 and restrained bv this Honorable Court said Secretarv will 
immediately execute and put the same in force and effect to 

the great wrong and injury of the plaintiffs, notwithstanding no 
damage or injury has resulted to the lessor in said lease No. 17,618 
from any act or omission of the plaintiffs, lessees, or any of them. 

17. The plaintiffs are advised and believe that immediately upon 
the approval by the Secretary of the Interior, on May 18, 1908, of 
lease numbered 17,618 executed by Annie King in favor of plain¬ 
tiffs, a leasehold estate became vested in the plaintiffs in the land 
therein described, so that thereafter it was not within the power of 
the then Secretary of the Interior, or of any of his successors, or of 
any officer of the Government, effectively to revoke such approval, 
or to cancel or annul said lease, or to revoke or injuriously affect in 
any way the rights and privileges secured to the plaintiffs by said 
lease and the approval thereof by the said Secretary, and that the 
cancellation and annulment or attempted cancellation or annul¬ 
ment of said lease No. 17,618, and the approval or attempted ap¬ 
proval of said leases No. 21,044 and 20,682 respectively, were all 
without authority of law and wholly void and of none effect, and, 
if enforced, will deprive plaintiffs of their property without due 
process of law. 

18. The order of the Secretary of May 26. 1911, cancelling or 
undertaking to cancel said lease No. 17,618 and the order of the 

Secretary of May 26, 1911, and June 3, 1911, approving or 

21 attempting to approve leases No 21,044 and 20,682 respect¬ 
ively, have and will throw a cloud upon and otherwise prac¬ 
tically embarrass and injure the rights of the plaintiffs so vested as 
above stated, and consequently plaintiffs are entitled in this court 
to a decree declaring the action of the Secretary in disapproving said 
lease No. 17,618 and in approving said ieases No. 21,044 and 20,682, 
to be void and of none effect, and to an order enjoining the Secre¬ 
tary from executing or undertaking to carry out his decision in that 
regard, and particularly from delivering or causing to be delivered 
to said Gill or to Douglas & Storm, or either of them, either of said 
leases or any duplicate or copy of the said leases, or of either of 
them. 
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Wherefore, plaintiff's pray: 

1st. That the action of the Secretary of May 26, 1911, cancelling 
or attempting to cancel or annul lease No. 17,618 and his action on 
May 26, 1911, and June 8, 1911, in approving or attempting to ap¬ 
prove leases No. 21.044 and 20,682 respectively, be declared null, 
void and of none effect. 

2nd. That a writ of injunction issue out of this Honorable Court, 
restraining the defendant from executing bis said judgments or 
orders just above referred to. from delivering, causing or permitting 
to be delivered to said Douglas A Storm, or either of them, said 
lease No. 20,682. or any duplicate or copy thereof, and from de¬ 
livering, causing or permitting to be delivered to said E. \V. (Jill said 
lease No. 21.044, or any duplicate or copy thereof, and from in 
any way molesting or hindering the plaintiffs in the enjoyment of 
the rights and privileges secured to them by the said lease 
22 No. 17.618 and bv its approval bv the Secretary on May 
18, 1908. 

8rd. That plaintiffs be adjudged and decreed to have the sole and 
exclusive right to prospect for. extract, pipe, store and remove oil 
and natural gas from the said 126 acres embraced in their said lease 
No. 17,618. as in and by said lease is provided. 

4th. That a mandatory injunction issue to the defendant Walter 
L. Fisher. Secretary of the Interior, commanding and directing him 
to disapprove, cancel and annul said lease No. 20,682 executed by 
the said Annie King to said Douglas & Storm and said lease No. 
21,044 given by said Annie King to said E. W. Gill. 

5th. And the plaintiffs further pray for such other and further 
relief as io this Honorable Court may seem uist and agreeable to 
equitv and good conscience. 

JNO. J. HEMPHILL, 
Attorney for James E. Wade and Others. 


City of Washington, 

District of Columbia, ss: 

I. John J. Hemphill. Attorney for the plaintiffs herein, do 
solemnlv swear that T have read the aforegoing and annexed amend¬ 
ments to the bill of complaint herein and know the contents thereof; 

that the statements of fact therein made as upon personal 
23 knowledge are tme. and those made as upon information and 
belief, I believe to be true. 

JNO. J. HEMPHILL. 

Subscribed and sworn to before me this 27" day of October. 1911. 

[seal.] H. P. HOWARD. Jr., 

Notary Public. 
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Demurrer. 

Filed October 20, 1911. 

******* 

The defendant savs that the bill is bad in substance. 

t. 

CHARLES W. COBB, 

Assistant Attorney General; 

F. W. CLEMENTS, 

First Assistant Attorney, 

C. EDWARD WRIGHT, 
Assistant Attorney, 
Solicitors for Defendant. 

Note.— A matter of law intended to be argued on this demurrer 
is that plaintiffs' bill shows on its face that the relief sought invokes 
the substitution of the discretion of the court for that of the Secre¬ 
tary of the Interior in a matter over which the latter is invested with 
exclusive jurisdiction bv the law. 

V 1/ 

24 Another matter to be argued is that said bill fails to show 

on its face that the plaintiffs, if they have any cause of action, 
have not a complete and adequate remedy at law. 

Stipulation. 

Filed November 28, 1911. 

******* 

It is hereby stipulated and agreed that the defendant’s demurrer 
to the original bill herein filed may stand and be taken as the de¬ 
murrer to the amended bill. 

JNO. J. HEMPHILL, 

Solicitor for Plaintiff. 

CHARLES W. COBB. 

F. W. CLEMENTS, 

C. E. WRIGHT, 

Solicitors for Defendant. 

Opinion of the Court. 

Filed January 18, 1912. 

******* 

The Court is of the opinion that paragraph # 4 of the lease (as 
quoted in paragraph # G of the bill) was designed and calculated 
to accomplish per se a forfeiture of the lease in default of the drill¬ 
ing of one well within twelve months of the date of the approval of 
the lease, and that the Indian Superintendent had neither 
25 power or authority to waive this forfeiture even had he ex¬ 
pressly undertaken so to do. Had he possessed that authority, 
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doubtless the acceptance of the rent after it was in arrears would 
have been an implied waiver upon his part. 

If it be assumed that the Secretary of the Interior possessed au¬ 
thority to waive the requirements of the lease, yet paragraph # 8 
of the bill does not set forth facts sufficient to show, either that he 
waived those conditions in this particular case, or that lie had given 
currencv to a waiver of a nature so general as to embrace the instance 
of the complainant within its terms. 

The bill therefore states no cause of action and the demurrer 
should be sustained. 

W., Justice. 

Decree. 

Filed January 23, 1912. 

******* 

This cause having come on to be heard on the 15th day of Jan¬ 
uary, 1912. upon the defendant's demurrer to the amended bill of 
complaint herein filed, and the cause having been fully argued and 
submitted to the Court, it is bv the Court this 23rd dav of Januarv. 
1912, 

Adjudged, ordered, and decreed that the demurrer be. and 

26 the same is hereby, sustained, and that said bill of complaint 
be, and same is hereby, dismissed with costs to be taxed by 

the clerk against the plaintiffs, for which costs the defendant shall 
have execution as at law. 

By the Court: 

WRIGHT, Justice. 

And an appeal from said decree having been noted in open court 
by the plaintiffs, the said appeal is hereby allowed and the penalty 
of the appeal bond for costs is fixed at One hundred dollars. 

Bv the Court: 

WRIGHT, Justice. 

Me moron (hi m. 

February 8, 1912.—Appeal bond,—filed. 

Assignments of Error and Grounds of Appeal. 

Filed February 28, 1912. 

******* 

Come now the plaintiffs and appeal from the decree of the 

27 court in this case, of January 23, 1902, on the following As¬ 
signments of Error and Grounds of Appeal: 

1 . 

Because the court held that paragraph No. 4 of the lease (as 
quoted in paragraph No. 6 of the bill), was designed and calculated 
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to accomplish per se a forfeiture of the lease in default of the drill¬ 
ing of one well within twelve months of the date of the approval of 
the lease, and that the Indian Superintendent had neither power or 
authority to waive this forfeiture even had he expressly undertaken 
so to do. 

2 . 

Because the court held that paragraph No. 8 of the bill does not 
set forth facts sufficient to show, either that the Secretary of the 
Interior waived the conditions .-et forth in paragraph No. 4 of the 
lease in this particular case, or that he had given currency to a waiver 
of a nature so general as to embrace the instance of the complainant 
within its terms. 

3, 

Because the court held that the hill states no cause of action and 
that the demurrer should be sustained. 

4 

Because the court failed to hold and decide that the Secretarv of 
the Interior, having approved, on August 11, 1908, the lease given 
by Annie King to the appellants, his power and authority 

28 over the same was exhausted, and that said Secretary had no 
power or authority, in law, to forfeit or annul the lease of 

Annie King to the appellants. 

5. 

Because the court failed to hold and decide that if the Secretary 
of the Interior hal power or authority to cancel or annul said lease 
under any circumstances, it was only such power and authority as 
is set out in paragraph No. 9 of the lease, requiring thirty days’ pre¬ 
vious notice by the Secretary to the lessee, the appellants herein, 
specifying the terms or conditions of the lease, which had been 
violated. 

6 . 

Because the court failed to hold and decide that by the terms 
of the lease there was reserved to the lessor the right to take posses¬ 
sion of the land only after the service of a notice and the declaration 
of annulment by the Secretary of the Interior, as provided in Sec¬ 
tion 9 of the lease, and that the Secretary having failed to give such 
notice or to make such declaration, the lessor Annie King, had and 
has no right or power to take possession of said land, or to enter 
into a contract of lease with any other person or persons covering the 
years embraced in her said lease to the appellants herein. 

7. 

Because the court failed to hold and decide that the appellants, as 
lessees of Annie King, acquired a leasehold estate in the lands 

29 described in the lease given them by said Annie King on 
May 18, 1908, and approved by the Secretary of the Interior 
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August 11, 1908, and could not be deprived of the same by the 
action of the Secretarv of the Interior. 

8 . 

Because the court failed to hold and decide that the agent selected 
by the lessor and lessee, and named in the lease, as the person to 
whom the rent and royalty should he paid, having received all the 
rent and all the royalty due under the terms of the contract of lease, 
and the Secretary of the Interior having retained the same, all right 
or claim to the forfeiture or annulment of said lease executed by 
said Annie King to the appellants was thereby waived and sur¬ 
rendered. 

9. 

Because the court failed to hold and decide that when Annie 
King demanded the payment to her of the rent and royalty paid in 
to the Agent by the plaintiffs, on their lease, she annulled the al¬ 
leged leases given by her to other parties and there was no lease to 
said third parties which the Secretary could approve. 

10 . 

Because the court failed to hold that the contract of lea<e must 
be construed as a whole and that the provisions of paragraph 4 were 
modified by the provisions of paragraph 9 of said lease. 

30 11 . 

If the Secretary of the Interior ever had power to annul the lea^ 
of Annie King to the plaintiffs, >aid right had been waived by him. 

JNO. J. HEMPHILL, " 
Attorney for Appellants. 


Designation. 

Filed February 29, 1912. 

******* 

The Clerk will please include in the transcript of record on ap¬ 
peal in this case, the following: 

Bill. 

Order lor amendment to Bill. 

Amendment to Bill. 

Demurrer. 

Stipulation that the demurrer to the original Bill shall stand as 
a demurrer to the amended Bill. 

Opinion of the Court. 

Decree by Judge Wright. 

Notice and Allowance of Appeal. 

Memorandum of Appeal Bond,—filed Feb’y 8, 1912. 

Assignments of Error and Grounds of Appeal. 

This Designation. 

JNO. J. HEMPHILL, 
Attorney for Appellants. 
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31 To lion. Chailes \V. Cobh. Assistant Attorney General: 

Take notice that 1 have this 23 day of Feb’ry, 1912, filed with the 
Clerk the above Designation. 

JNO. J. HEMPHILL, 
Attorney for Appellants. 


Service acknowledged Feb. 28, T2. 


C. E. WRIGHT, 

A tt’y for Deft. 


32 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
31, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 30475 in Equity, wherein James 
E. Wade, et al., are Plaintiffs and Walter L. Fisher, Secretary of the 
Interior, is Defendant, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, 1 hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 21st day of March, 1912. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2409. James E. Wade et al.. appellants, vs. Walter L. Fisher, Sec¬ 
retary of the Interior. Court of Appeals, District of Columbia. Filed 
Mar. 25, 1912. Henry W. Hodges, clerk. 
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